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Serial No. 76/296, 618

Edward M Prince and Wendy L. Robertson of Alston & Bird
LLP for The Arthritis Foundation, Inc.

Eli zabeth J. Wnter, Trademark Exam ning Attorney, Law
Ofice 113 (CQdette Bonnet, Mnagi ng Attorney).

Before Si mms, Hanak and Drost, Adm nistrative TrademarKk
Judges.

Opi nion by Simrs, Adm nistrative Tradenmark Judge:

The Arthritis Foundation, Inc. (applicant), a Ceorgia
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark ARTHRITI S
WALK on the Principal Register for “charitabl e fundraising

services; organizing, arranging and conducting charitable
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fundrai sing events.”?!

The Exam ning Attorney has refused
regi stration under Section 2(e)(1l) of the Act, 15 USC
81052(e) (1), arguing that applicant’s mark is nerely
descriptive of its services. Applicant and the Exam ning
Attorney have filed briefs, but no oral hearing was
request ed.

We affirm

Rel ying on dictionary definitions, applicant’s
speci nen of use, evidence fromthe Nexis electronic
dat abase and fromthe Internet, the Exam ning Attorney
contends that the asserted mark ARTHRITIS WALK is nerely
descriptive because the mark i mrediately infornms sponsors
and participants that applicant is organi zing and
conducting a walk to raise noney to fight the disease of
arthritis. In other words, the words ARTHRI TI S WALK
describe a quality, characteristic or feature of
applicant’s fundraising services—that applicant is

conducting a walk to benefit arthritis patients. The

Exam ning Attorney contends that participants and ot hers

1 Application Serial No. 76/296,618, filed August 7, 2001, based on
applicant’s assertion of a bona fide intention to use the mark in
commerce. Applicant subsequently filed an amendnment to allege use (on
November 5, 2002) along with a contingent amendnent to place this
application on the Supplenmental Register in the event registration on
the Principal Register is denied. See TMEP 8§1212.02(c). That
amendnent cl ai me use since Decenber 2001. The Exam ning Attorney has
approved this alternative request for registration on that register
See Exanmining Attorney’'s brief, 2. Accordingly, if we affirmthis
refusal to register, this application will be placed on the

Suppl enent al Regi ster.
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will inmrediately understand fromthe mark the nature of
applicant’s services.

Furthernore, pointing to evidence which she has nade
of record, the Exam ning Attorney argues that it is
customary for charitable organizations to use the nane of a
condition or disease followed by the word “wal k” to
identify their walks to raise noney to fight the particular
di sease that is the focus of the particular charitable
organi zation. The evidence shows that such other terns as
“di abetes wal k,” “breast cancer walk,” “Alzheinmer’s wal k,”
“Cystic Fibrosis Wal k,” *“Cancer Wal k” and “Heart \Wal k” are
bei ng used by such organi zations. The Exani ning Attorney
al so notes that the evidence reflects that sonme charitable
organi zati ons use sonmewhat suggestive or arbitrary
term nol ogy as identifying marks for their fundraising
services, such as “Making Strides Wal k” (breast cancer),
“Menory Wl k” (Al zheinmer’s), “Light the N ght wal k”

(1 eukem a and | ynphona) and “Pettrek” (aninmals with
cancer).

Applicant’s specinmen of use shows the mark sought to
be registered in the follow ng context:

The Arthritis Foundation sal utes our 2002
Arthritis Wal k participants and the sponsors
for making a difference in the lives of people

with arthritis! Across the country, nore than
10, 000 people joined together in May during
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Nati onal Arthritis Month to raise nore than one
mllion dollars to fight arthritis, the
nati on’s nunber one cause of disability...

.Participants will have the choice of a 5K
or 1-mle walk. Men, wonen and children with
arthritis will lead the way wearing speci al

bl ue honoree hats to show that they are taking
control of their arthritis. And during the
wal k you' Il have an opportunity to wite a
message on the inspirational Wall of Heroes.
The best way to enjoy the Arthritis Wal k

is toinvite others to walk with you. Anyone
can participate...

The Exam ning Attorney has al so introduced copies of

vari ous pages fromapplicant’s Wb site show ng that

applicant’s annual ARTHRITIS WALK i s a nati onw de wal k

that raises funds to fight arthritis and rel ated

di seases.

Applicant, on the other hand, argues that its
mark is only suggestive (or highly suggestive) of its
fundrai sing services but not nerely descriptive of
them Applicant admts that wal ks are a common net hod
of raising funds (reply brief, 5) and that its
services “include a nationw de wal k that raises funds
to fight arthritis.” (brief, 5 and Request for
Reconsi deration, filed Novenber 5, 2002, 2). However,
the fact that a “walk” is a common way of raising
nmoney does not necessarily make the word nerely

descriptive of charitable fundraising services,

according to applicant. Applicant contends that



Serial No. 76/296, 618

“arthritis” does not describe its fundraising services
but is the name of a disease, and that, while “wal k”
may be descriptive of an activity enployed by
applicant to raise funds, applicant’s fundraising
servi ces cannot be described as a “walk.” Also, read
literally, “arthritis” does not “wal k” (brief, 5).

Mor eover, applicant argues that there is sone
incongruity in its mark because one with arthritis may
have a difficult tinme wal king. Al so, the conbination
of two descriptive words, assuning each one is
descriptive of certain aspects of the activities
surroundi ng applicant’s services, my |ead to a non-
descriptive, suggestive conposite. Applicant argues,
t herefore, that some imagi nation, thought or
perception is needed to reach a concl usion about the
nature of applicant’s services. Because multi-stage
reasoning is needed, applicant’s mark is only
suggestive, applicant contends. However, applicant
does concede that participants will “have little
difficulty in figuring out that fundraising activities
involve a walk to raise noney to fight arthritis.”
Brief, 6. Further, applicant’s attorney argues that
applicant’s mark is no nore descriptive than various

third-party registered marks such as WALK FOR HOPE
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AGAI NST BREAST CANCER, CROP WALK, WALK AS ONE WALK- A-
THON, AMERI CAN HEART WALK, WALK THE TALK and WALK W TH
THE WORLD. Finally, applicant argues that any doubt
shoul d be resolved in favor of allowing its mark to be
publ i shed for opposition.

It is well settled that a termis nmerely descriptive,
within the nmeaning of Section 2(e)(1l) of the Trademark Act,
if it imedi ately describes a quality, characteristic or
feature of the goods or services or directly conveys
i nformati on regardi ng the nature, function, purpose or use
of the goods or services. |In re Abcor Devel opnent Corp.
588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). Al so,
whether a termis nerely descriptive is determ ned, not in
the abstract, but in relation to the goods or services for
whi ch registration is sought and the possible significance
that the termmay have to the rel evant purchasers. 1Inre
Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979).

Further, we nust judge the question of mere descriptiveness
on the basis of the |likely purchaser perception of the
asserted mark according to the evidence of record.

Upon careful consideration of this record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that applicant’s mark is nmerely descriptive of its

services. The Exam ning Attorney has nmade of record
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evidence that it is not uncommon for organizations to have
wal ks nanmed after the particul ar di sease or condition that
is the focus of their fundraising efforts. And applicant
appears to follow this practice. W have no doubt that, on
this record, sponsors and participants in applicant’s
fundrai sing wal ks will perceive the asserted mark ARTHRITI S
WALK as nerely describing a feature of applicant’s
fundrai sing services, nanely that applicant is organi zing
or conducting a walk to raise noney to fight arthritis. No
i magi nati on, thought or perception is needed to reach a
conclusion as to the nature of applicant’s services.
Finally, as the Exam ning Attorney has noted, third-
party registrations are not conclusive on the question of
descriptiveness. A mark is not registrable nmerely because
simlar marks mght be on the register. 1In re Scholastic
Testing Services, Inc., 196 USPQ 517 (TTAB 1977). The
Board nust decide each case on its own nerits. Inre
Ownens-Corning Fiberglas Corp., 774 F.2d 1116, 1127, 227
USPQ 417, 424 (Fed. G r. 1985). However, even if sone
prior registrations had sone characteristics simlar to
applicant’s mark (and it is not clear that they do), the
al l owance by this Ofice of such prior registrations does

not bind the Board. See In re Nett Designs, Inc., 236 F.3d
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1339, 57 USPQRd 1564, 1566 (Fed. Cir. 2001). As that Court

st at ed:

Nonet hel ess, the Board (and this court in
its limted review) nust assess each mark on
the record of public perception submtted
with the application. Accordingly, this
court finds little persuasive value in the
regi strations that Nett Designs submtted to
the examiner or in the list of registered
mar ks Nett Designs attenpted to submt to

t he Board.

Deci sion: The refusal of registration is affirned.
This application will proceed to registration on the

Suppl enment al Regi ster.



